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RECENT LEGAL LITERATURE 



The Principles of the American Law of Contracts at Law and in 
Equity. By John D. Lawson, LL.D., Dean of the Department of 
Law, and Professor of Contract and International Law in The Univer- 
sity of Missouri. St. Louis : The F. H. Thomas Law Book Co., 1905. 
pp. xxvi, 688. 
In this book Dr. Lawson gives us the second edition of his excellent work 
on contract law. It is designed primarily for the use of students, but will be 
of value to every well read lawyer who solves problems by reference to 
fundamental principles. In the preliminary chapter, which takes the place 
of the ordinary preface, the author has omitted to acknowledge his indebted- 
ness to the English author, Sir William R. Anson. This is unfortunate. 
In the first edition this indebtedness was spoken of, and ought to have been 
conferred in the second edition. The importance of doing so was probably 
overlooked. 

In the first edition the author also reviewed briefly the English and 
American treatises on the subject. We wish that he had done so in this. 
An author's sources of information are interesting, and something on the 
bibliography of a subject is always of value to the student. Dr. Lawson has 
followed Anson's method of treatment, and also his line of thought and 
discussion, more closely than any other writer on the subject. This is so 
true, that it is doubtful whether the book is fairly entitled to be called an 
American product. 

We would suggest that perhaps the author has made a mistake in dis- 
cussing at length the law of agency and of quasi contract in a book on the 
principles of contract in the entirety. Anson writes of these two species 
of contract, but only briefly. He apologizes for doing so, saying, "Agency is, 
strictly speaking, a special contract, the details of which, like those of 
Bailment, Partnership, or Sale, are outside of the scope of this work." 
Dr. Lawson, in a chapter on "The "Parties," devotes some fifty pages to the 
law of agency. If, in discussing parties to a contract, one is to go further 
than to consider their personal capacity to contract, why not include partner- 
ship, bailments and many other relations based on contract? These subjects, 
including agency, are of sufficient importance to call for distinct treatment, 
and special courses in them are given in law schools generally. What the 
author gives us on the subject of agency is good, but wholly inadequate to 
meet the needs of the student. There is too much for an explanation of the 
relation and too little for instruction in it. 

In discussing quasi contracts, frequent use is made of the term 
"constructive contracts." We like this, and wish the author had been bold 
to defy the eminent writers on the science of jurisprudence by omitting from 
his work the term quasi contract, as applied to contractual obligations. He 
might have dropped, also, Bishop's circumlocution, "contracts created by law," 
and named the obligations intended simply constructive contracts. In 
Hertzog v. Hertzog, 29 Pa. St. 465, Lowrie, J., in classifying contracts, says : 
"Constructive contracts, which are fictions of law adapted to enforce legal 
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duties by actions of contract, where no proper contract exists, express or 
implied." These are what are now called quasi contracts. We do not like 
the word quasi. A lawyer should never use it unless he is without an idea 
or has one but does not know how to express it. We havei constructive 
frauds, constructive trusts, etc., and the term constructive contracts may be 
used with due respect for the terminology of the subject. 

We regret that Dr. Lawson discusses constructive contracts in a student's 
text book on the subject of contract in the entirety. This intricate topic 
ought not to be taken up until the student has become well acquainted with 
the law of pure contract, of torts and of common law pleading. Having 
mastered these subjects, the chief sources of the quasi contractual obligation, 
he will be prepared to appreciate the obligation and apply to it intelligently 
the legal fiction involved. 

In the book before us the author, at the very threshold of his subject, 
treats at length, quasi contracts or contracts created by law, as though the 
obligation was the result of an implied agreement, and it is classed with 
implied contract. The obligation results more frequently from a disagree- 
ment, as when one waives the tort and sues in assumpsit. 

For certain purposes contracts are classified into express and implied, 
and then it is said that contracts are implied in fact and implied in law. 
Blackstone made the first error in this respect, and has been justly criticised 
for confusing the two by his illustrations. A contract can be implied only 
from facts. The law does not imply, but imposes contractual obligations, 
enforceable through a legal fiction in assumpsit. This is the basis of 
quasi contract and, in our judgment, it is a mistake to treat the obligation 
as a kind of implied contract. The student is certain to be confused, if not 
misled. 

Notwithstanding these suggestions, the work furnishes the student and 
the practitioner a valuable text book, with a very satisfactory table of cases ; 
not too many, but quite enough of the more recent. The few changes that 
have taken place in contract law during the past few years, as in trade 
contracts, are clearly stated and ably discussed. The publishers have done 
their full duty, and have left but little, if any, room for improvement. 

J. C. Knowlton. 



Courts and Procedure in England and New Jersey. By Charles H. Harts- 

horne, of the bar of New Jersey. Newark: Soney & Sage, 1905. 

pp. xi, 233. 

This is a little book of broader interest than its title would indicate. It is, 

indeed, a study of the whole system of courts and procedure at common law 

and a comparison of that system with the various reformed systems that 

the ingenuity. of a long-suffering profession has produced in modern times. 

The author is probably correct in his statement that the system of courts and 

procedure in the state of New Jersey is the most antiquated and absurd to be 

found anywhere among English speaking people. However, many other states 

in this country are almost as unenlightened, and even the so-called code 

procedure, with its accompanying system of courts, falls far short of what 



